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CASE STUDY: FACT PATTERN AND PROCEDURAL HISTORY 

On August 20, 2020, University student “Complainant” reported having been sexually assaulted the week prior, on 

August 13, after leaving a party the two had attended at an off-campus private residence near “University.” According to 

Complainant’s report, Complainant’s then-crush, “Respondent” (also a student), had provided Complainant with several 

alcoholic beverages at the party while Respondent had remained completely sober.  

Complainant alleged that upon leaving the party, as the two were walking home, Respondent had pressured 

Complainant to sneak into a remote campus parking garage for commuter students near campus to have penetrative 

sex. Because the hour was late and the garage was empty due to COVID-19 closures, there were no witnesses, but 

security footage from a camera on a campus building across the street from the garage was recovered during the 

investigation and did show the two sneaking into the garage, disrobing, and engaging in what appeared to be various sex 

acts.  

During the course of the investigation and throughout the hearing, which followed University’s updated Title IX 

Grievance Process (published August 14, 2020), Complainant described being completely incapacitated at the time, as 

evidenced by Complainant struggling to climb over a short brick wall to enter the garage (also captured on surveillance 

video). Complainant alleges that the night was “the drunkest I have ever been”, that Complainant barely remembered 

leaving the party, and that Complainant had “never before done the things we did that night together – nor had I ever 

planned to in my life.” 

Respondent, meanwhile, asserts a very different narrative: According to Respondent, the entire encounter had been 

consensual and did not involve penetration. Respondent also maintains that the non-penetrative encounter was 

consistent with both parties’ prior exhibitionist experiences (with others), which Respondent claims the two had 

described to each other as they flirted that night.  

During the hearing, Respondent attempted to press this point, asserting that the sexual encounter they had in the 

garage had been discussed and planned in detail leading up to the incident. Though several of Respondent’s attempted 

questions on the topic during cross were disallowed by the hearing board, the board did permit Respondent to ask 

(through Respondent’s advisor): “Didn’t you, in fact, discuss having had sex in public – with Respondent or anyone else – 

earlier that same night, August 13?” Complainant, visibly shaken by the question, reluctantly shared that yes, 

Complainant had told Respondent that Complainant had fooled around in public on a few occasions, and that doing so 

with Respondent might be fun. 

After the hearing board considered the totality of the evidence, they found – by University’s preponderance of the 

evidence standard – Complainant was more likely than not to have been incapacitated during the encounter. 

Accordingly, the hearing board found Respondent RESPONSIBLE for non-consensual sexual contact (penetration was 

unclear based on the conflicting stories and video from afar). However, the board also explained in their written 

rationale that the crux of the matter was Complainant’s incapacitation, and that had Complainant not been 

incapacitated, it may have been reasonable for Respondent to have thought the sex acts that took place were 

consensual.  

The hearing board suspended Respondent for one year (after which Complainant will have graduated), reasoning that 

“on balance, this sanction demonstrates an appropriate and strong prohibition on alcohol-facilitated (and non-

consensual) sex, while accounting for various credibility concerns and conflicting accounts that arose for both parties 

during the hearing and that may have contributed to some miscommunication during the parties’ encounter.” 

On the 3rd day of the available appeal window, both parties timely requested appeals… 


